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On May 8 and May 15, the Massachusetts Department of Family and Medical Leave (DFML) 

announced that it will be updating its regulations, found at 458 CMR 2.00.  Included with the 

announcement was a link to draft regulations, which are redlined to show the proposed changes 

to the current version.  The DFML stated that there will be a public hearing on June 11, 2020 via 

WebEx.   

 

The PFML team at Hirsch Roberts Weinstein, LLP appreciates this opportunity to help shape the 

rules to which our clients will be subject.  Janette Ekanem of HRW chairs a Massachusetts Bar 

Association Committee that has been meeting regularly with DFML representatives to offer 

input and suggestions on the implementation of this important new law.  HRW plans to use that 

existing structure to seek clarification on and suggest possible improvements to the proposed 

regulations.  We also plan to attend and testify at the public hearing.  

 

Most of the proposed changes are, in our view, helpful and beneficial. There are some that we 

feel are vague or otherwise problematic.  We intend to share that feedback with the DFML, and 

to offer concrete suggestions to fix it in a manner that achieves the public policy goals of this 

important new law. 

 

Below is a summary of some of the proposed changes that we view as noteworthy: 

 

Leave Eligibility 

 

There are several changes that have the effect of reducing the number of persons eligible 

for PFML benefits.  These include the following: 

 

• The term “Active Duty” is defined as full-time duty only, thus potentially restricting 

the number of persons eligible for qualifying exigency leave.  2.02  

 
1 © 5/18/20 Hirsch Roberts Weinstein LLP.   This article is provided for educational purposes only and should not 

be relied on as legal advice.  



2 

 

 

• Substance Abuse Disorders are not considered chronic conditions under the new 

regulations unless inpatient hospital care is required or unless complications develop.  

This restriction does not apply to federal FMLA. 2.02 

 

• Domestic Partners cannot be less than 18 years of age. 2.02 

 

• To take leave to care for a Former Member of the Armed Forces, such former 

member must have been discharged or released under conditions other than 

dishonorable during the five-year period prior to the completion of an application for 

benefits to care for such person. 2.02 

 

• The new regulations confirm the DFML’s position, stated on its website, that 

contractors are not eligible for PFML benefits if they are properly classified as 

independent contractors  under the Massachusetts unemployment statute, even if they 

make up more than 50% of the entity’s workforce. 2.02, 2.03(4) 

 

Leave Taken for Qualifying Reason Counts toward the Annual Total, even if the Employee 

Does not Apply for Benefits 

 

In several places, the new regulations make clear that any time an employee takes leave 

that is “associated with a qualifying reason” — regardless of whether they apply for 

DFML benefits, and regardless of whether that leave is paid or unpaid –- that leave 

counts toward their annual allotment, provided the leave occurs after January 1, 2021.  

The replacement of the word “paid leave” with just “leave” throughout the section on 

Leave Allotments reinforces that point.  2.08(8), 2.12(6)   

 

The phrase “associated with a qualifying reason” is not defined and could be subject to 

differing interpretations.  The provision is potentially beneficial for employers, in that 

more time off taken by employees can be counted, but on the flip side these “associated 

leaves” could also trigger the non-retaliation provisions.  2.16(3)   

 

Exemptions for Private Plans   

 

There are several changes impacting the drafting and implementation of Private Plans.  

The proposed regulations state, consistent with the DFML’s position, that exemptions can 

be obtained for just family leave, just medical leave, or both; however, an employer 

cannot get an exemption for only part of its workforce.  2.07(1)(a)   

 

The proposed regulations state that, “notwithstanding” the Financial Eligibility Test, 

coverage under a private plan begins for all employees on the first day of the first quarter 

following approval.  Further, and again “notwithstanding” the financial eligibility test, the 

benefit amount is based on wages with the employer at the time of the application for 

benefits. 2.07(1)(c), 2.07(2)  It appears that the DMFL is essentially saying that, for a 

private plan, there is no need for the plan administrator to consider what the person 

earned from another employer in the past or is earning currently from other employers.  
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Instead, the Plan simply provides benefits based on the person’s employment with that 

employer.  If that is indeed the DFML’s intent, we would offer specific revisions to make 

that intent clearer, as the current language may be susceptible to multiple interpretations.  

We would also seek clarification as to whether the DFML intended that employees who 

work very few hours (like casual employees), and who work for an entity with an 

approved private plan, would be eligible paid leave benefits that workers applying 

through the state would not be.  

 

Private Plans are now required to have an appeal process.  The proposed regulations to 

not include any specific procedural requirements for such appeals (e.g., whether it can be 

in writing, etc.)  2.07(2)(c)    

 

The proposed new regulations provide penalties for failure to maintain an approved 

private plan, and there are new provisions to provide for a smoother off-ramp for the 

employees if a private plan is terminated.  2.07(8) 

 

Applying for Benefits and Notice 

 

The section starts by stating that an individual cannot file an application for benefits more 

than 60 calendar days prior to the anticipated start date of their leave.  It goes on to state 

that, before filing with the DFML, the employee must give their employer 30 calendar 

days’ prior notice or notice as soon as practicable if the delay is beyond the employee’s 

control.  Notice must be provided to the employer before the employee can file an 

application with the DFML.  2.08(2)  Individuals must consult with their employer about 

the dates for planned treatment before applying for benefits from the DFML. 2.08(2)    

The regulations then state that if, for reasons beyond the individual’s control, the 

individual cannot provide at least 30 calendar days’ notice to the DFML, the individual 

must provide notice as soon as practicable.  (This particular provision is subject to 

interpretation and could be made clearer.)  Read together, the provisions make sense – 

communication and coordination between employer and employee before the DFML gets 

involved, and a window of time to get it all done.   

 

The regulations state that, consistent with the notice requirements, the DFML may allow 

an employer or its designees to submit applications on behalf of covered individuals; 

provided that they have approval from the DFML and agree to adhere to all of the 

requirements with respect to such application, including all the timelines.  The proposed 

regulations are silent on whether the employer would need the employee’s permission to 

do so or whether such employer-initiated applications would be handled or paid any 

differently.  2.08(9)   

 

The regulations go on to set forth procedures and timetables for the processing of claims: 

the information and documents that individuals must submit (including proof that they 

timely notified their employer), the information to be provided in the DFML’s notice to 

the employer and required timetable to do so (five business days after an application), the 

various certification requirements, and information to be provided by the employer — 

now including “whether the covered individual will be receiving any other wage 
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replacement benefits as set forth in section 2.12(6)” (which section deals with reductions 

that can be made from PFML benefits). 2.12(1)-(9) 

 

Individuals are required to provide the DFML notice of relevant changes in 

circumstances, and to reimburse the DFML if they were overpaid. 2.09(6)  Verifications 

are required, and employers may seek medical recertifications for intermittent leave when 

the initial period expires or every six months, whichever is less.  2.10 

 

Interplay Between PFML Benefits and Employer Benefit Programs / Reductions, Refunds 

and Substitution of Paid Leave 

 

The proposed regulations define a new term – Accrued Paid Leave. It includes any leave 

earned or provided pursuant to a benefit plan or policy offered by an employer, and 

includes but is not limited to sick leave, annual leave, personal leave, compensatory leave 

or paid time off.  The regulations sometimes use this defined term, but also refer in parts 

to “Paid Leave”, “accrued paid leave” and “an extended sick leave program.”  2.02, 

2.12(6), 2.12(8)   The proposed regulations distinguish between the above types of leave, 

on the one hand, and a “temporary disability policy or program of the employer” or “a 

paid family or medical leave policy of the employer”, on the other – even though, for 

many employers, these benefits are blended.  2.12(8)    

 

Specifically, with respect to reductions, the proposed new regulations provide: 

 

• PFML benefits – both the benefit amount and the leave allotment – are reduced 

by benefits received from a private plan.  2.16(6)(d) 

 

• PFML benefit are also reduced by “any wages received from another employer or 

covered business entity or through self-employment”.  2.12(6)(d)   This provision 

may come as a surprise to employees who have more than one job.  

 

• Unless the total amount the employee receives would exceed their weekly wage, 

PFML benefits are not reduced by benefits received from employer temporary 

disability or family and medical leave policies. 2.12(6)  

 

• PMFL benefits – both the benefit amount and/or leave allotment – are 

“proportionately reduced” by “any paid or unpaid leave, wages, or wage 

replacement that a covered individual on family or medical leave receives from 

the same source for the same qualifying reason in the 12-month period prior to 

filing an application for benefits (but not including leave taken before 1/1/21).  

 

• PFML benefits may also be reduced where the covered individual has an 

outstanding tax or child support obligation.  It is not clear whether the person with 

such obligation simply gets less money, or if those amounts are garnished.  

 

With respect to substitution of paid leave the proposed regulations provide as follows: 
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• An individual may choose to use accrued paid leave provided by their employer 

“rather than” receive a paid benefit from the DFML.  An individual who chooses 

to use accrued paid leave provided by their employer or through an extended sick 

leave program rather than receiving a paid benefit from the DFML “shall not be 

compensated with paid leave benefits” under the law (presumably either from the 

DFML or a private plan) for a period of time for which they received 

compensation from these other sources. 2.12(8)   

 

 With respect to reimbursements the proposed regulations provide as follows: 

 

• Employers that make payments to covered individuals during a period of 

family or medical leave that are equal to or greater than the amount required 

under the law “shall be reimbursed” out of any benefits due to the person from 

the Trust Fund.  2.12   The section on reimbursements goes on to state, 

however, that to qualify for reimbursement, a temporary disability or paid 

family or medical leave policy or program of an employer must be “separate 

from and in addition to any sick leave, annual leave, vacation, personal leave, 

or accrued time off that is made available to the individual.”  2.12 

 

• If an individual elects to utilize accrued paid leave, whether in lieu of applying 

for benefits to the DFML or supplementary to a temporary disability or paid 

family or medical leave policy or program of an employer, the employer is not 

eligible for reimbursement.  2.12 

 

• Voluntary programs where individuals donate accrued leave time to fund a 

bank for a co-worker experiencing a qualifying reason under the PFML may 

be reimbursable if those payments were consistent with the law and 

regulations.   

 

• An employer will never receive reimbursement where the person received a 

benefit from the Trust Fund at the same time.  

 

Here is our understanding of how it is supposed to work, though the language could be 

made clearer in places.  If a time off benefit falls within the definition of Accrued Paid 

Leave, there are two repercussions.  First, the proposed regulations seem to say that an 

employee cannot use Accrued Paid Leave and get PFML benefits at the same time.  If the 

employee uses Accrued Paid Leave while out for a PFML-qualifying reason, the 

employee will not receive PFML benefits for the same time period as is covered by such 

Accrued Paid Leave.  The absence will still count toward the employee’s annual total 

time off allotment, but they will not get any extra pay from the DFML.  Further, if the 

absence is paid through use of Accrued Paid leave, the Employer will not get any refund.  

Employers do get a refund for paid disability, family and medical leave so long as the 

total dollars received by the employee do not exceed their regular weekly wage; however, 

employers will not get a refund if the benefit falls within the definition of Accrued Paid 

Leave.    
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If our understanding is correct, there could be some unintended consequences of this 

approach.  Employers would have a financial incentive to retool their existing benefits so 

that a larger percentage falls outside of the definition of Accrued Paid leave.  Put another 

way, employers may seek to reduce vacation and sick time, and replace those benefits 

with benefits that would be reimbursable.  The end result may be that, after January 1, 

2021, workers will have fewer paid days off and less flexibility with respect that time off.  

Further, this proposed approach to Accrued Paid Time is arguably inconsistent with the 

law itself.  This is an important issue about which both employer and employee advocates 

need to offer commentary and suggestions. 

 

Intermittent Leave 

 

 The proposed regulations have a number of new provisions related to intermittent leave 

including: 

 

• The definitions clarify that intermittent leave shall be taken in increments of 15-

minute intervals.  We note that this standard is different from both the standard 

under the FMLA regulations and under the Massachusetts Sick Time regulations.  

2.02 

 

• If an employee’s utilization of intermittent leave is inconsistent with the DFML’s 

approval, it shall not be considered retaliation for an employer to request 

additional information related to the use of the leave.  2.13(2) 

 

• The employer shall furnish the DFML with information on wages paid to a person 

on intermittent leave, and if the person is found to have received wages from both 

the employer and the DFML for the same period, the DFML may seek a refund 

from the individual.  2.12(2) 

 

• There are some new provisions to deal with persons who have a varied schedule.  

2.13(3) 

 

• In cases of intermittent leave approved by the DFML, the benefit year commences 

on the Sunday immediately preceding the first absence following the exhaustion 

of the prior benefit year.  2.13(5) 

 

Retaliation and Fraud 

 

The proposed revised section on the presumption of retaliation due to negative changes 

made in the six months following a leave clarifies that “a negative change shall not 

include trivial, or subjectively perceived inconveniences that affect de minimis aspects of 

an employee’s work.”  2.16(3) 

 

Employers with a bona fide belief that an employee has committed fraud can notify the 

DFML and such act shall not be deemed retaliation.  2.16 
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The anti-retaliation provisions of the regulations apply to all leave associated with a 

qualifying reason, regardless of whether the individual has applied for benefits.   

The proposed regulations include a statement, “For the avoidance of doubt, leave taken 

by an employee under subsection (3) of this section [which is the section dealing with the 

six-month period for presumption of retaliation] shall be begin on the first day that an 

employee takes leave.”  2.16(3)  This provision could be subject to differing 

interpretations and, in our view, should be clarified.  

 

An employer’s application of a pre-existing employment rule or policy is deemed “clear 

and convincing evidence” to rebut a presumption of retaliation.  2.16 

 

Conclusion 

 

 We commend the DFML for its hard work on the proposed new regulations.  While many 

of the changes are excellent, there are some that may have unintended consequences, are 

susceptible to multiple interpretations, or which otherwise could be improved.  We look 

forward to continued dialogue about the proposed regulations with the labor and 

employment law community, and to sharing our comments and suggestions with the 

DFML.   

 


