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HRW ALERT:
New OSHA anti-retaliation regulations impact post-accident drug testing policies
and workplace safety incentive programs.
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(617) 348-4353 // cpetilla@hrwlawyers.com

Employers should carefully review their policies and procedures concerning the reporting
and investigation of work-related injuries and illnesses in light of the Occupational Safety and
Health Administration (“OSHA”)’s recent amendments to the regulations implementing the
Occupational Safety and Health Act (“Act”). The revised regulations call into question the
lawfulness of two common employer policies: post-accident drug testing policies and programs
that reward employees who are not involved in workplace accidents.

The amendments focus on three areas: (1) employer reporting obligations; (2) the
reasonableness of reporting procedures; and (3) employer policies that discourage the reporting
of work-related injuries and illnesses.

1. Certain Employers Are Now Required to Electronically Report Accident and Iliness
Information Annually

Most employers with more than 10 employees must keep records of all work-related illnesses
and injuries, compile a log of those incidents, and post an annual summary of those cases in the
workplace. Under the amended regulations, employers with more than 250 employees must
electronically submit, on OSHA forms, incident reports, a log of such reports and a yearly
summary of such reports to OSHA annually. Employers with 20 or more employees but fewer
than 250 employees in certain higher-risk industries (such as construction, manufacturing,
residential care facilities, and dry-cleaning and laundry services) must complete and
electronically submit to OSHA Form 300A, which requires employers to summarize work-
related injuries and illnesses for the reporting year. Using these submissions, OSHA will post
establishment-specific data (purged of individual identifying information) on its website.

These reporting requirements become effective as of January 1, 2017, and will be phased in
gradually. For the 2016 reporting year, employers affected by these amendments are only
required to complete and electronically transmit Form 300A by July 1, 2017. After that (and
absent a legal challenge), the reporting obligations outlined above will become fully effective
and submissions for 2017 will be due on July 1, 2018. Submissions for 2018 will be due on
March 2, 2019.
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2. Employers Must Have A “Reasonable” Procedure for Reporting Work-Related Injuries
or Illness

OSHA regulations require employers to establish a procedure by which employees can report
work-related injuries and illnesses promptly. Under the amended OSHA regulations, any such
procedure must be “reasonable.” This means that the procedure must not deter a reasonable
employee from accurately reporting a workplace injury or illness. Under this standard, a
reporting procedure that is overly complicated or that requires prompt reporting, even where
employees could not have reasonably known that their injuries were attributable to work-related
activity, is not permissible.

Although “reasonableness” is a flexible and, at times, murky standard, employers can and
should proactively assess whether their reporting procedures are or could be considered
unreasonable. In particular, employers should focus on whether their procedures are simple, clear
and accessible to employees. Employers should also create procedures that build in flexibility
for employers to distinguish between excusable and inexcusable non-compliance with reporting
procedures. For example, instead of imposing rigid reporting deadlines, employers should
require the “reporting of work-related injuries and illnesses within a reasonable timeframe after
the employee has realized that he or she has suffered a work-related injury or illness.” Improve
Tracking of Workplace Injuries and Illnesses, 81 Fed. Reg. 29670 (May 12, 2016).

3. Are Post-Accident Drug Testing Policies and Employee Incentive Programs Retaliatory?

The Act prohibits employers from retaliating against employees who report work-related
injuries or illnesses. OSHA has promulgated a new regulation reiterating this prohibition and
providing OSHA with the ability to enforce the Act’s anti-retaliation provision even if an
employee does not file a complaint with OSHA.

According to OSHA, whether conduct violates the new regulation turns on whether the
conduct “would deter or discourage a reasonable employee from reporting a work-related injury
or illness.” 81 Fed. Reg. 29672. Impermissible conduct may include termination, a reduction in
pay, or reassignment to a less desirable position. In the commentary explaining this regulation,
OSHA emphasized two categories of employer conduct that, in OSHA’s opinion, could in some
cases be retaliatory: (1) post-accident drug testing policies; and (2) employee incentive
programs.
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a. Post Accident Drug Testing

Although the new ant-retaliation regulation does not mention drug testing, OSHA’s
commentary explaining the regulation states that the regulation “prohibit[s] employers from
using drug testing (or the threat of drug testing) as a form of adverse action against employees
who report injuries or illnesses.” 8 Fed. Reg. 29673. The commentary warns that liability for
retaliation may arise if an employer mandates post-accident drug testing whenever a work-related
accident or illness is reported even if the accident or illness could not have arisen from drug use,
unless such testing is required under state or federal law. In OSHA’s view, such blanket drug-
testing policies deter employees from reporting work-related accidents or illnesses. As a result,
“drug testing policies should limit post-incident testing to situations in which employee drug use
is likely to have contributed to the incident, and for which the drug test can accurately identify
impairment caused by drug use. For example, it would likely not be reasonable to drug-test an
employee who reports a bee sting, a repetitive strain injury, or an injury caused by a lack of
machine guarding or a machine or tool malfunction.” /d. The commentary clarifies, however,
that “[e]Jmployers need not specifically suspect drug use before testing, but there should be a
reasonable possibility that drug use by the reporting employee was a contributing factor to the
reported injury or illness in order for an employer to require drug testing.” Id.

To reduce the risk that their policy could be deemed retaliatory, employers should consider
modifying their post-accident or illness drug testing policies to require drug testing only where
there is a “reasonable possibility that drug use by the reporting employee was a contributing
factor to the reported injury or illness.” Id.

b. Employee Incentive Programs

Even though the new regulation does not mention employee incentive programs (such as
those that reward employees with prizes or bonuses for not having been injured), in the
commentary explaining the regulation, OSHA takes the position that such programs may violate
the anti-retaliation regulation. Employers may therefore wish to instead focus on initiatives that
proactively promote workplace safety, such as offering a reward for following legitimate safety
rules. Alternatively, if an employer has administered a successful incentive program over a
significant period of time, the employer could consult with labor counsel to determine if there are
steps the employer may take to maintain the existing program without creating a dynamic where
an employee who reports an injury or illness in good faith (as employers should want them to do)
is automatically excluded from the benefits of such a program.

For more information, feel free to contact Charlotte Petilla or any other Hirsch Roberts
Weinstein LLP attorney.
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