
	
	
	

	
	

HRW Client Alert: New DOL Overtime Rules to Take Effect Dec. 1, 2016 

As first explained in our March 24, 2016, HRW Client Alert employers 
should prepare for the U.S. Department of Labor’s new rules affecting eligibility 
for overtime pay. The Department of Labor recently announced that the new rules 
will take effect on December 1, 2016.1  

Summary of New Overtime Eligibility Rules 

• The salary threshold for exemption from overtime eligibility under the 
professional, administrative, and executive exemptions will increase from 
$455 per week to $913 per week ($47,476 annually).   
 

• The threshold salary for employees exempt as “highly compensated 
individuals” will increase from $100,000 to $134,004 per year. Above this 
threshold, as before, only a minimal showing of exempt duty performance is 
required for the employee to be exempt.  
 

• The above salary thresholds will automatically be updated every three years.  
The base salary level ($913/wk.) is pegged to the 40th percentile of weekly 
earnings for full-time salaried workers in the lowest-wage U.S. Census 
Region, currently the South, while the salary level for highly compensated 
individuals is pegged to the 90th percentile of full-time salaried workers 
nationally.  The first update will occur on January 1, 2020. 
 

• Employers may count nondiscretionary bonuses, incentives, and commissions 
toward up to 10 percent of the required salary level, so long as employers pay 
those amounts on a quarterly or more frequent basis. The Final Rule also 
allows employers to make a "catch-up" payment at the end of each quarter. 
 

• The rule does not change the duties tests for executive, administrative or 
professional employees. Employees who earn more than the salary threshold 
must still meet the applicable duties test in order to be exempt from overtime 
eligibility. 

																																																													
1www.dol.gov/featured/overtime ; 
https://www.dol.gov/whd/overtime/final2016/faq.htm 
 
	



	
	
	

	
	
The Department of Labor has published technical guidances to assist private 

employers, non-profit entities, and institutions of higher education in complying 
with the new rules.1 The Department of Labor will also be implementing a limited 
non-enforcement policy, until March 17, 2019, for providers of Medicaid funded 
services for individuals with intellectual or developmental disabilities in residential 
homes and facilities with 15 of fewer beds. 2 

What Should Employers Do Now? 

As recommended in the March HRW Client Alert, employers must look at 
their currently exempt positions and, if the existing salary level is beneath the new 
threshold, determine the desired remedial approach. One option is simply to 
increase the salary level to meet the new threshold. Another option is to convert the 
position to non-exempt, begin tracking hours of work, and either pay the requisite 
overtime premium for hours worked over 40 in a week or reduce or eliminate 
overtime hours. An employer may decide to convert a position to non-exempt but 
reduce the position’s base compensation level so that total compensation, once 
overtime is included, remains roughly unchanged. To the extent an employer 
decides to convert positions to non-exempt status, the employer should review its 
relevant policies and practices including those related to timekeeping, work-from-
home, and allowing overtime work without prior authorization.  

The new rules will pose challenges and raise important questions for many 
employers. If you have questions or concerns about the new rules or other wage 
and hour questions, please contact:  

 
Jeffrey Hirsch // jhirsch@hrwlawyers.com // 617-348-4315 
Peter Moser //pmoser@hrwlawyers.com // 617-348-4323 
Catherine Reuben // creuben@hrwlawyers.com // 617-348-4316 
David Wilson // dwilson@hrwlawyers.com // 617-348-4314 

 

																																																													
1 https://www.dol.gov/whd/overtime/final2016/nonprofit-guidance.pdf ; 
https://www.dol.gov/whd/overtime/final2016/general-guidance.pdf ; 
https://www.dol.gov/whd/overtime/final2016/highered-guidance.pdf  
2 https://www.dol.gov/whd/overtime/final2016/nonenforcementpolicy.htm 
	


