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HRW Alert: DOL Sets Standards for Assessing 
Joint Employment under the FLSA and MSPA 

Yesterday, the Department of Labor’s Wage & Hour Division (WHD) issued 
an Administrator’s Interpretation setting broadened standards for determining joint 
employment under the Fair Labor Standards Act (FLSA) and the Migrant and Seasonal 
Agricultural Worker Protection Act (MSPA).   

Under these laws, an employee can have two or more employers.  Whether an employer 
is deemed a joint employer has significant consequences.  When joint employment 
exists, the employee’s hours worked for all of the joint employers are aggregated and 
considered as one employment, including for purposes of calculating whether overtime 
pay is due.  For example: consider an employee who has been working 30 hours per 
week at Company A and 30 hours per week at Company B.  Each company pays the 
employee $10 per hour so the employee’s gross take home pay is $600 per week.  If 
Company A and B are now found to be joint employers, the employee would be entitled 
to overtime pay in addition to the $600 calculated as follows: .5 x $10 x 20 hours = 
$100.  So in a joint employment scenario, the employee would be entitled to $700 per 
week. 
 
Additionally, when joint employment exists, all of the joint employers are jointly and 
severally liable for compliance and financial recovery of wages.  WHD considers joint 
employment in hundreds of investigations every year.  The joint employment standards 
set forth in the Administrator’s Interpretation will guide its investigative and 
enforcement efforts.  The Administrator’s Interpretation makes clear that WHD 
considers the scope of joint employment broad and intends to interpret joint employment 
expansively.  Practically speaking, this means that WHD will increasingly seek to hold 
companies liable as joint employers.       
 
The Administrator’s Interpretation distinguishes between two theories of joint 
employment – “horizontal” joint employment and “vertical” joint employment – and 
provides guidance for assessing each.     
 
Horizontal joint employment exists where two (or more) employers benefit from the 
employee’s work and they are sufficiently related to or associated with each other.  The 
focus of this type of joint employment is the degree of association between the 
employers.  For example, horizontal joint employment is likely to be found where the 
employers have an arrangement to share the employee’s services, one employer acts in 
the interest of the other in relation to the employee, or the employers share control of the 
employee, directly or indirectly. 
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The Administrator’s Interpretation sets forth a list of the following non-exhaustive 
factors to consider when analyzing horizontal joint employment: 
 

• Who owns or operates the possible joint employers? 
• Do the employers have any overlapping officers, directors, executives, or 

managers? 
• Do the employers share control over operations? 
• Are the operations of the employers intermingled? 
• Does one employer supervise the work of the other? 
• Do the employers share supervisory authority over the employee? 
• Do the employers treat the employees as a pool of workers available to 

both of them? 
• Do they share clients or customers? 
• Are there any agreements between the employers? 

 
Vertical joint employment exists where, as a matter of economic reality, a worker is 
economically dependent on two employers: an intermediary employer (such as a staffing 
agency) and another employer who engages the intermediary to provide workers.   The 
workers are almost always considered employees of the intermediary; the issue is 
whether they are also employees of the entity that engaged the intermediary to provide 
the labor.  The focus of this type of joint employment is the employee’s relationship 
with the other employer (as opposed to the intermediary).  The inquiry includes an 
examination of the economic realities of this relationship to determine the degree of the 
employee’s economic dependence on the other employer. 
 
The Administrator’s Interpretation sets forth a list of the following non-exhaustive 
factors to consider when analyzing vertical joint employment:   
 

• Does the other employer direct, control, or supervise (even indirectly) the 
work? 

• Does the other employer have the power (even indirectly) to hire or fire 
the employee, change employment conditions, or determine the rate and 
method of pay? 

• How permanent or lengthy is the relationship between the employee and 
the other employer? 

• Does the employee perform repetitive work or work requiring little skill? 
• Is the employee’s work integral to the other employer’s business? 
• Is the work performed on the other employer’s premises? 
• Does the other employer perform functions for the employee typically 

performed by employers, such as handling payroll or providing tools,  
• Equipment, or workers’ compensation insurance, or, in agriculture, 

providing housing or transportation? 
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The Administrative Interpretation highlights certain industries likely to be more 
significantly affected by WHD’s new joint employment standards.  They are as follows: 

• Home health care agencies that share staff and/or common management; 
• Construction (workers who work for a sub-contractor and possibly a 

general contractor); 
• Agriculture (farmworkers who work for a farm labor contractor and 

possibly a grower); 
• Janitorial; 
• Warehousing and logistics; 
• Staffing;  
• Hospitality;  
• Restaurants;   
• Security; and 
• Franchises 

While all employers should review their potential status as a joint employer under 
WHD’s standards, employers in these industries should pay particular attention to this 
issue. 

The Administrator’s Interpretation and additional resources regarding joint employment 
under the FLSA and MSPA can be found here.  

Employers with questions or concerns regarding joint employer issues can contact Mike 
Birch at mbirch@hrwlawyers.com or 617-348-4359.  
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