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HRW CLIENT ALERT:  
Texas Judge Blocks New Overtime Rules that Would Have Increased  

Exempt Salary-Level Threshold on December 1, 2016  
 

Hirsch Roberts Weinstein LLP 
(617) 348-4300 // www.hrwlawyers.com 

 

Employers have been busily preparing in anticipation of a December 1, 2016 effective 
date for new federal regulations established by the Department of Labor (the “DOL”) that would 
have increased the requisite salary level for employees to qualify as exempt from overtime under 
the so-called white collar exemptions to the Fair Labor Standards Act (“FLSA”).  Currently, the 
minimum salary level for most employees to qualify as exempt under the administrative, 
professional, or executive tests is $455 per week ($23,660 per year), but this salary level was set 
to increase to $913 per week ($47,476 per year) effective December 1.   

Yesterday, however, a Texas Judge issued a preliminary injunction blocking the 
scheduled increase.  The injunction, which applies nationwide, was issued in connection with a 
legal challenge filed by 21 states and numerous business groups in the United States District 
Court for the Eastern District of Texas.    

The injunction will remain in force only during the pendency of the litigation.  The 
injunction can be appealed by the government to the United States Court of Appeals for the Fifth 
Circuit, and subsequently to the United States Supreme Court.  Given the conservative leanings 
of the Fifth Circuit, and the uncertain composition of the Supreme Court, the injunction may well 
stand.  That said, it is impossible to know for sure how things will unfold.  The DOL is currently 
assessing next steps, which could include changes to the new rule or decision-making around 
enforcement in the short term. 

As the December 1, 2016 effective date for the salary increase approaches, many affected 
employers had plans in place to come into compliance with the new regulations, either by 
awarding pay raises or converting exempt employees to non-exempt.   The injunction means that 
most employers can temporarily halt these plans.  But should they?   The answer to that question 
will depend on many factors, including the nature of the business, the position at issue, whether 
the changes have already been announced to employees, and other factors – not the least of 
which is the employer’s core values.   In deciding on what steps are right for them, employers 
should consider the following: 

• If a salary increase has already been announced, retracting it could have a negative 
impact on employee morale.  If the workers are all clearly at-will employees (and note 
that policies, practices, offer letters and oral statements can undermine that status in some 
circumstances), a prospective retraction of the salary increase would in most cases be 
lawful.  That said, a disgruntled worker who was anticipating a higher income would be  
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more motivated to pursue union organizing, claims of “detrimental reliance” or other 
legal actions. Employers will need to weigh these concerns against the potential cost 
savings to be gained by retracting an announced raise.  

• Employee morale cuts both ways.  In some cases, employees who are currently exempt 
were unhappy with the fact that they would now need to track their hours, a change 
which in their mind undercuts their status as trusted, high-level employees.  If the change 
has not yet been implemented, and implementing it would have a negative backlash, that 
fact may militate in favor of maintaining the status quo pending further developments. 
 

• Many employers used the upcoming change as an opportunity to re-assess whether 
certain positions had been properly classified as exempt under the duties test.  For 
positions that were "close cases" in terms of whether they were truly exempt to begin 
with, irrespective of the salary, it may be in the best interests of the business to proceed 
with reclassification.  Both the federal and state wage and hour authorities have been 
interpreting the duties tests in an increasingly restrictive manner, and they may be even 
more motivated to do so in light of the injunction.   For example, even a manager with 
many subordinates might be deemed non-exempt if management is not truly the 
manager’s “primary duty.”   
 

• Even if an employer chooses to continue treating certain employees as exempt, it may 
still be useful for the employer to proceed with requiring those employees to start 
tracking the hours worked by them each day.  Such records are helpful to employers in 
assessing productivity, and also can also help to minimize damages in cases where an 
employee successfully challenges their exempt status.   It should also be noted that 454 
Mass. Code Regs. § 27.07(2) requires employers in the Commonwealth to track the hours 
worked each day “for each employee.”    In our experience, this regulation is rarely 
enforced with respect to exempt employees, but it remains on the books.    
 

In summary, there is no “right” answer as to how employers should proceed in light of the 
injunction.  The legal landscape remains uncertain at this time.  It is also important to note that, 
in interpreting the executive, administrative, and professional exemptions, Massachusetts 
expressly adopts the FLSA regulations.  In other words, the requisite salary level under the 
FLSA regulations is the requisite salary level under Massachusetts law.  As such, the salary-level 
test under Massachusetts law remains uncertain at this time as well.     

The lawyers of Hirsch Roberts Weinstein LLP are here to discuss with employers their 
options, weighing both the legal and practical issues at stake.  For more information, contact 
Peter Moser, Cathy Reuben or any other of our attorneys.  

	

	


