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Should your Company require its employees to an agreement mandating that they submit 

all employment disputes to arbitration?  The answer to this question is anything but simple.  
Newly-enacted laws and recent court decisions arguably raise more questions than answers about 
the enforceability of such provisions.  Even assuming an employer could draft an enforceable 
agreement, there are both risks and rewards to arbitration that each employer must carefully 
weigh, in light of its own unique business circumstances.  The following is a list of the key Pros 
and Cons, as well as some practical tips for drafting arbitration clauses. 

 
I. Pros of Arbitration 

 
A. Arbitration is usually cheaper and faster. 

 
The conventional wisdom is that arbitration is usually cheaper and faster than going to 

court.  Large, multi-state companies, who face claims in a wide variety of jurisdictions, can 
benefit in particular from the streamlining that arbitration allows.  Instead of having to hire 
lawyers in myriad states, a single in-house department and/or outside firm can handle all of the 
claims, in a consistent manner, and benefit from the economies of scale.  If the company has a 
union, it may already have the procedures and mechanisms in place for arbitration. 
  

B. Arbitration gives the parties more control over the process. 
 

An arbitration agreement can specify procedures that are more convenient for the parties.  
For example, many arbitration agreements provide for limited discovery, and for an informal 
hearing.  Employers should be careful about overly limiting discovery, cross-examination or 
other procedural protections, as it may render the agreement unenforceable on public policy 
grounds. 
 

C. Arbitrators are more predictable. 
 

Many commentators feel that an arbitrator selected by the parties is more predictable than 
a jury.  Unlike with a jury, the parties can select an arbitrator who has knowledge and experience 
in the employment law field.  The parties can obtain background information about the arbitrator, 
and contact references.  There is arguably far less chance of “runaway” verdicts by 
unsophisticated jurors who feel sorry for the employee and want to “stick it” to the employer. 
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D. Arbitration agreements can (in some cases) limit damage awards. 
 

Some employers have adopted arbitration agreements that limit the remedies available to 
the employee.  For example, the agreement may specify that the arbitrator is not empowered to 
award punitive damages or attorneys’ fees, or that damages such as front pay are capped.  
Employers need to be aware that if the agreement limits statutorily-provided remedies, the 
agreement may be deemed unenforceable. 
 

E. Arbitration is a Private Forum. 
 
Except in rare circumstances, court and administrative proceedings are open to the public.  

Members of the press, employees and other members of the public can learn about claims made 
by employees, attend the proceedings and read the final decision.  With arbitration, by contrast, 
the proceedings and final result can often be kept confidential. 

 
II. Cons to Arbitration 

 
A. The Agreement may not be enforceable. 

 
There are both federal and state laws that limit the enforceability of arbitration clauses for 

certain types of claims.1  Further, numerous courts have held that an arbitration clause will not be 
enforced if it results in depriving employees of certain statutory rights.  Thus, arbitration clauses 
that attempt to limit attorneys’ fees, punitive damages, class actions, or discovery, or to shorten 
the statute of limitations, may be deemed invalid.  Yet, if an employer carefully drafts the 
arbitration agreement to preserve all of the rights an employee would get in court, the employer 
could end up losing some of the very benefits of going to arbitration in the first place.  In 
addition, an employee can raise typical contract defenses to an arbitration clause, for example, 
that they signed it under duress, or were not given sufficient consideration.    

 
Furthermore, even assuming an employer could successfully prevent a particular 

employee from suing, government agencies like the EEOC still could.  The Courts have 
concluded that the EEOC and MCAD, suing in their own name, are empowered to seek damages 
on behalf of an employee who signed an arbitration clause.  Put simply, even if an employer has 
a carefully drafted arbitration clause, it may face a long, expensive and uncertain legal battle 
trying to enforce it, and could still face an action by a government agency. 
 

B. “What’s Sauce for the Goose is Sauce for the Gander” 
 
If an employer enters into an arbitration agreement, the employer itself could be 

precluded from bringing suit against an employee who engages in serious misconduct and would 
instead have to submit the matter to arbitration.  For serious infractions, such as violation of a 
non-competition agreement, theft of trade secrets, interference with contractual relations or 
defamation, the employer may want the option of going to court to obtain injunctive relief. 
 

 
1 For example, under the Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021, pre-dispute 
arbitration clauses for claims of sexual harassment, sexual assault and related retaliation are not enforceable.   
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The employer can address this problem by excluding certain types of claims from the 
agreement, for example, claims for injunctive relief.  Yet, allowing an employee to seek, for 
example, a pre-judgment attachment of assets would be defeating the purpose of arbitration.  If 
an employer tries to make the agreement one-sided, that is, the employer can go to court but the 
employee cannot, it could well be deemed unenforceable.   
 

C. Many arbitrators have a “split the baby” approach. 
 

Many commentators feel that arbitrators have an inherent conflict of interest.  In order to 
appear impartial, and to secure future business, arbitrators have an incentive to take a “split the 
difference” type approach.  Such approach can hurt employers, who are more likely to assert “all 
or nothing” legal defenses such as statute of limitations, or preemption. 
 

D. Arbitration can end up costing as much as litigation. 
 

A complex arbitration can be as costly as a court proceeding.  To ensure fairness, and to 
avoid having the arbitration agreement declared invalid on public policy grounds, many 
agreements include provisions for discovery, motions, attorney involvement and a quasi-judicial 
hearing, complete with direct and cross-examination.  On top of that, the parties are responsible 
for the arbitrator's fee, which only the employer may be able to afford.  When all is said and 
done, the arbitration can cost as much as going to court.  
 

Another consideration is the loss of “quickie dismissals.”  At the state level, for example, 
a truly frivolous case may be dismissed relatively early on through a dispositive Motion to 
Dismiss or Motion for Summary Judgment.   That option may not exist with arbitration. 
 

E. Rights of appeal are limited. 
 

Unless the arbitrator’s decision is arbitrary or capricious, or exceeds the arbitrator’s 
authority under the agreement, the employer would not be able to appeal.  The loss of appeal 
rights tends to be more harmful to employers, who rely more heavily on legalistic arguments. 
 

F. Arbitration is easier on employees, and consequently may encourage more 
claims. 

 
Some commentators have argued that employees may be more willing to go to arbitration 

than to initiate court action.   
 

III. What clauses should an Arbitration Agreement Contain? 
 

Simply putting a one-liner in an application form or offer letter to the effect that the 
employee agrees to submit all employment disputes to binding arbitration leaves too much open 
to chance.  The key advantage of arbitration is being able to choose how disputes will be 
resolved.  If an employer is going to have arbitration, we suggest that the employer obtain legal 
assistance to prepare a comprehensive arbitration agreement.  Some of the issues to be addressed 
may include: 
 

• What types of claims are covered?  
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• Will there be discovery?   
 

• Where will the arbitration take place? 
 

• How will the arbitrator be chosen? 
 

• How many arbitrators will there be? 
 

• Who pays for the arbitrator and how?   
 

• Will the American Arbitration Association (AAA) be used? 
 

• Are motions—including dispositive motions—allowed? 
 

• What is the timetable for arbitration?   
 

• How will the hearing be conducted?  
 

• What is the role of lawyers?   
 

• What relief can the arbitrator award?  Are there any limits or caps on 
damages? 

 
• Is a written decision required? 

 
• What are the standards for appeal? 

 
• Are any types of claims excluded (e.g., sexual harassment and other 

claims prohibited by law, agreements related to protection of 
intellectual property) 

 
• Will the agreement be part of an employment contract? 

 
 

In summary, while arbitration offers many advantages, it may not be right for all 
businesses.  Further, the law regarding enforcement of mandatory arbitration clauses is still 
developing.  Employers should seek legal counsel regarding whether arbitration is right for them 
and, if so, in preparing appropriate documentation that meets their unique business needs.  
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