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In 20121, Colorado passed Amendment 64, legalizing the use of recreational marijuana.2  Since then, 
ten (10) additional states, plus the District of Columbia, have legalized the use of recreational 
marijuana for adults twenty-one (21) years and older.  As states continue to legalize recreational 
marijuana use, employers and employees alike may be left wondering what types of workplace 
restrictions and policies can lawfully be enacted to address recreational marijuana use.  This article 
provides a summary of how legislatures have addressed employer rights and employee protections 
when it comes to recreational marijuana use and the workplace. 
 
Historical Legislative Acceptance of Zero-Tolerance Policies 
 
Generally, in enacting laws allowing for the recreational use of marijuana, legislatures have stopped 
short of creating protections in the workplace for lawful recreational marijuana users.  In fact, several 
states specifically provide safeguards in their legislation legalizing recreational marijuana use, 
allowing employers to enforce drug use policies against employees and applicants who use 
marijuana.  Alaska3, California4, Colorado5, Maine6, Massachusetts7, Michigan8, Vermont9 all have 
language in their laws legalizing the recreational use of marijuana that expressly allow employers to 
implement and enforce drug use policies with respect to recreational marijuana use.  Such drug use 
policies can be enforced by employers to take adverse employment actions against recreational 
marijuana users when appropriate. 
 
For example, Alaska voters passed Ballot Measure 2 in 2014, which allows “persons 21 years of age 
or older . . . [to] [p]ossess[], us[e], display[], purchas[e], or transport[] marijuana accessories or one 
ounce or less of marijuana.”10  That same piece of legislation provides “[n]othing in this chapter is 
intended . . . to affect the ability of employers to have policies restricting the use of marijuana by 
employees.”11   
 

 
1 This article addresses the legislative response to recreational marijuana use and the workplace.  Several state legislatures and 
courts have addressed the issue of medical marijuana and the workplace, which is not discussed in this article.  Employers should 
be aware of the applicable laws and court decisions in their state regarding medical marijuana use when considering adverse 
employment actions or whether to afford an individual a reasonable accommodation related to the individual’s use of medical 
marijuana.  
2 Matt Ferner, Amendment 64 Passes: Colorado Legalizes Marijuana for Recreational Use, HUFFINGTON POST (Nov. 6, 2012) available 
at https://www.huffpost.com/entry/amendment-64-passes-in-co_n_2079899. 
3 ALASKA STAT. § 17.38.220. 
4 CAL. HEALTH & SAFETY CODE § 11362.45. 
5 Colo. Const. Art. 18, § 16(6)(a); COLO. REV. STAT. § 44-10-104(5)(a). 
6 ME. REV. STAT. tit. 28-B, § 112. 
7 MASS. GEN. LAWS, ch. 94G, § 2(e). 
8 MICH. COMP. LAWS § 333.27954. 
9 VT. STAT. ANN. tit. 18, § 4230a. 
10 ALASKA STAT. § 17.38.020. 
11 ALASKA STAT. § 17.38.220. 
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Another example is California’s Proposition 64, which passed on November 8, 2016 to allow for the 
recreational use of marijuana.12  The ballot measure and resulting legislation specifically notes that 
the legalization of recreational marijuana use does not restrict “[t]he rights and obligations of public 
and private employers to maintain a drug and alcohol free workplace . . . or affect the ability of 
employers to have policies prohibiting the use of cannabis by employees and prospective employees, 
or prevent employers from complying with state or federal law.”13 
 
In the states with legislation expressly permitting employers to implement and enforce policies 
prohibiting marijuana use by employees and prospective employees, employees would face an uphill, 
if not insurmountable, battle challenging an employer’s prohibition on the use of recreational 
marijuana by its employees and adverse action taken by the employer for violating the prohibition.   
 
This past year, two states and one locality enacted legislation aimed at employers’ ability to enforce 
drug use policies with respect to recreational marijuana users. 
 
Developments in 2019 Impacting Employment Policies Covering Recreational Marijuana Use 
 
Nevada 
 
On June 5, 2019, Nevada became the first state to enact legislation to protect job seekers who use 
recreational marijuana. 14  AB132, which became effective on January 1, 2020, prohibits most private 
employers from refusing to hire a prospective employee because the results of the prospective 
employee’s screening (drug) test indicated the presence of marijuana.15  Additionally, the Nevada law 
provides that employers that require employees to submit to a screening test within the first 30 days 
of employment must allow the employee to submit an additional screening test, at the employee’s 
expense, to rebut the initial screening test and the employer must accept and consider the results of 
the employee submitted screening test.16 
 
Though the law covers most employment positions, there is an exception for prospective employees 
applying for a position as a firefighter, EMT, a position that requires the operation of a motor vehicle 
and for which federal or state law requires the employee to submit to screening tests, or a position 
that the employer determines could adversely affect the safety of others.17  Further, the law does not 
apply where it is inconsistent or conflicts with an employment contract, collective bargaining 
agreement, or federal law.18  Nor does the law apply to positions of employment funded by a federal 
grant.19 

 
12 See The Control, Regulate and Tax Adult Use of Marijuana Act, available at https://post.ca.gov/proposition-64-the-control-
regulate-and-tax-adult-use-of-marijuana-act (last visited Feb. 28, 2020) 
13 CAL. HEALTH & SAFETY CODE § 11362.45 
14 Kristin Lam, Nevada Becomes the First State to Ban Employers from Refusing Job Applicants Based on Failed Marijuana Test, 
USA Today (Jun. 12, 2019), https://www.usatoday.com/story/news/nation/2019/06/12/nevada-first-state-employment-
marijuana-testing/1440037001/ (last visited Feb. 28, 2020). 
15 2019 Nev. Stat. ch. 421 (AB No. 132), available at https://legiscan.com/NV/text/AB132/id/2030827; see also NEV. REV. STAT. § 
613.132(1). 
16 NEV. REV. STAT. § 613.132(3). 
17 NEV. REV. STAT. § 613.132(2). 
18 NEV. REV. STAT. § 613.132(4). 
19 NEV. REV. STAT. § 613.132(4). 

https://post.ca.gov/proposition-64-the-control-regulate-and-tax-adult-use-of-marijuana-act
https://post.ca.gov/proposition-64-the-control-regulate-and-tax-adult-use-of-marijuana-act
https://www.usatoday.com/story/news/nation/2019/06/12/nevada-first-state-employment-marijuana-testing/1440037001/
https://www.usatoday.com/story/news/nation/2019/06/12/nevada-first-state-employment-marijuana-testing/1440037001/
https://legiscan.com/NV/text/AB132/id/2030827
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New York City 
 
Nearly a month before Nevada passed its law protecting job seekers who consume recreational 
marijuana, New York City passed a local law prohibiting employers located in New York City from 
requiring prospective employees to submit to a drug test for the presence of marijuana as a condition 
of employment.20  Under the New York City law, it is “an unlawful discriminatory practice for an 
employer, labor organization, employment agency, or agent thereof to require a prospective 
employee to submit to testing for the presence of . . . marijuana in such prospective employee’s 
system as a condition of employment.”21  Thus, whereas a Nevada employer can still test a 
prospective employee for marijuana even though the employer cannot refuse to hire the prospective 
employee for testing positive for marijuana, in New York City it is unlawful discrimination to require 
a prospective employee to submit to a drug test for the presence of marijuana as a condition of 
employment.22 
 
Similar to the Nevada law, the New York City law includes exceptions for pre-employment drug 
testing for certain positions, including police officers, positions requiring a commercial driver’s 
license, positions requiring supervision or care of children, medical patients, or “vulnerable persons” 
as defined in the social services law, and positions with the potential to significantly impact the health 
or safety of employees or members of the public, as defined by delineated New York City officials.23  
The New York City law also does not apply to (i) drug testing required pursuant to any regulation 
promulgated by the federal department of transportation requiring drug testing of prospective 
employers or state or city transportation departments adopting those regulations; (ii) employment 
subject to a contract between the federal government and an employer or any grant or financial 
assistance from the federal government that requires drug testing; (iii) any federal or state statute or 
regulation requiring drug testing for purposes of safety or security; or (iv) employment subject to a 
collective bargaining agreement that specifically addresses pre-employment drug testing of 
applicants.24 
 
The New York City law is set to go into effect on May 10, 2020, one year after its enactment.25  An 
interesting aspect of this law is that the possession of marijuana for a non-medical purpose, i.e. 
possession of recreational marijuana, is unlawful under New York state law.26  However, New York 
may be on the horizon of legalizing recreational marijuana statewide with language in the Governor’s 
budget reflecting that initiative.27 

 
20 LOCAL LAW NO. 91 (2019) of City of New York § 8-102, available at 
https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3860393&GUID=7040463F-8170-471C-97EC-
A61AE7B1AA2F&Options=&Search= (last visited Feb. 28, 2020). 
21 LOCAL LAW NO. 91 (2019) of City of New York § 8-102. 
22 Compare Nev. Rev. Stat. § 613.132(1) with Local Law No. 91 (2019) of City of New York § 8-102. 
23 LOCAL LAW NO. 91 (2019) of City of New York § 8-102.   
24 LOCAL LAW NO. 91 (2019) of City of New York § 8-102. 
25 LOCAL LAW NO. 91 (2019) of City of New York § 8-102. 
26 See N.Y. PENAL LAW §§ 221.05 – 221.30. 
27 FY 2021 New York State Executive Budget: Revenue Article VII Legislation, available at 
https://www.budget.ny.gov/pubs/archive/fy21/exec/artvii/revenue-bill.pdf (last visited Feb. 28, 2020).  Notably, the Governor’s 
proposed legislation allows for employers to implement policies prohibiting the use or possession of cannabis in the workplace, 
provided that such policies are in writing and the employer gives prior notice.  Additionally, the proposed legislation allows an 

https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3860393&GUID=7040463F-8170-471C-97EC-A61AE7B1AA2F&Options=&Search=
https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3860393&GUID=7040463F-8170-471C-97EC-A61AE7B1AA2F&Options=&Search=
https://www.budget.ny.gov/pubs/archive/fy21/exec/artvii/revenue-bill.pdf
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Illinois 
 
On June 25, 2019, Illinois’ Governor J.B. Pritzker signed into law a measure legalizing the use of 
recreational marijuana, which became effective on January 1, 2020.28  When first enacted, the law 
appeared to limit an employer’s ability to enforce drug-free workplace policies, however, after an 
amendment was sent to his office, the Governor signed into law an updated version of the Illinois’ 
Cannabis Regulation and Tax Act, which expressly provides employers certain rights with respect to 
marijuana in the workplace.29  The Illinois law provides that employers may adopt reasonable zero 
tolerance or drug free workplace policies or policies concerning drug testing provided that such 
policies are applied in a nondiscriminatory manner.30  Further, nothing in the law is intended to limit 
or prevent employers from disciplining or terminating employees who violate an employer’s policies 
or workplace drug policy.31 
 
A unique aspect of the Illinois law in comparison to other laws reviewed in this article is that it 
requires that an employer have a good faith belief that an employee is impaired or under the 
influence of cannabis if it elects to discipline or terminate an employee on such bases.32  The law 
defines grounds for an employer’s “good faith belief” as observing that the  
 
employee manifests specific, articulable symptoms while working that decrease or lessen the 
employee’s performance of the duties or tasks of the employee’s job position, including symptoms 
of the employee’s speech, physical dexterity, agility, coordination, demeanor, irrational or unusual 
behavior, or negligence or carelessness in operating equipment or machinery; disregard for the safety 
of the employee or others, or involvement in any accident that results in serious damage to 
equipment or property; disruption of a production or manufacturing process; or carelessness that 
results in any injury to the employee or others.33 
 
Further, if an employer disciplines an employee based on the good faith belief that the employee is 
under the influence or impaired by cannabis, the law requires that the employer afford the employee 
a reasonable opportunity to contest the basis of the determination.34   
 

 
employer to take disciplinary or adverse action against an employee for violating an established workplace policy or if the results 
of a drug test demonstrate that the employee was impaired by or under the influence of cannabis while in the workplace or 
during the performance of work.  The proposed legislation specifies, however, that a drug test that solely yields positive results 
for cannabis metabolites is not proof of influence or impairment “unless the test yields positive results for active 
tetrahydrocannabinol, delta-9-tetrahydrocannabinol, delta-8-tet23 rahydrocannabinol, or other active cannabinoid found in 
cannabis which 24 causes impairment.” 
28 See Robert McCoppin, Legal Marijuana is Coming to Illinois as Gov. Pritzker Signs Bill he Calls an ‘Important and Overdue 
Change to our State’, CHICAGO TRIBUNE (June 25, 2019, 11:57 AM), https://www.chicagotribune.com/news/breaking/ct-governor-
to-sign-recreational-marijuana-law-20190624-ee2bswlsq5eqvkcbuq6oz6id5i-story.html.  
29 See Zachary J. Flood, Amendments to the Illinois Cannabis Regulation & Tax Act Provide Needed Guidance for Employers, THE 

NATIONAL LAW REVIEW (Dec. 16, 2019), https://www.natlawreview.com/article/amendments-to-illinois-cannabis-regulation-tax-
act-provide-needed-guidance-employers. 
30 410 ILL. COMP. STAT. 705 / 10-50(a). 
31 410 ILL. COMP. STAT. 705 / 10-50(c). 
32 410 ILL. COMP. STAT. 705 / 10-50(d). 
33 410 ILL. COMP. STAT. 705 / 10-50(d). 
34 410 ILL. COMP. STAT. 705 / 10-50(d). 

https://www.chicagotribune.com/news/breaking/ct-governor-to-sign-recreational-marijuana-law-20190624-ee2bswlsq5eqvkcbuq6oz6id5i-story.html
https://www.chicagotribune.com/news/breaking/ct-governor-to-sign-recreational-marijuana-law-20190624-ee2bswlsq5eqvkcbuq6oz6id5i-story.html
https://www.natlawreview.com/article/amendments-to-illinois-cannabis-regulation-tax-act-provide-needed-guidance-employers
https://www.natlawreview.com/article/amendments-to-illinois-cannabis-regulation-tax-act-provide-needed-guidance-employers
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Thus, while the Illinois law expressly affords employers the right to take actions and enact policies 
addressing the use of cannabis for recreational purposes, it does provide some protections for 
employees who may be accused of being under the influence of cannabis at work by requiring an 
employer to justify the reasoning for the employer’s belief.  An important note for Illinois employers 
with respect to recreational cannabis use among its employees is that while an employer may 
implement and enforce a reasonable workplace policy against drug use, Illinois’ law on the use of 
lawful products makes it unlawful for most employers to refuse to hire or to discharge any individual 
or otherwise disadvantage an individual with respect to compensation, terms, conditions, or 
privileges of employment, for that individual’s lawful use of products off the premises of the 
employer during nonworking and non-call hours.35  The law expressly incorporates the Cannabis 
Regulation and Tax Act and thus includes the lawful use of recreational cannabis.36 
 
Conclusion 
 
While there is clearly a trend towards legalization of recreational marijuana use, states have been 
slow to enact express legislative protections for workers who use recreational marijuana.  Employers, 
at least outside of Nevada and New York City, are still able to enact a wide range of zero-tolerance, 
drug free workplace policies that include drug testing of employees and applicants alike.  It is unclear 
whether states will follow Nevada’s lead by enacting workplace protections for recreational 
marijuana users, though there has been legislation introduced in some states.37 
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35 820 ILL. COMP. STAT. 55/5. 
36 820 ILL. COMP. STAT. 55/5. 
37 Massachusetts legislator Chynah Tyler introduced An Act to Eliminate Workplace Drug Testing for Marijuana in 2019.  See H.B. 
3751, 191st Gen. Ct. (Mass. 2019), available at https://malegislature.gov/Bills/191/H3751/.  Colorado State Representative Jovan 
Melton introduced HB20-1089 on January 10, 2020, which seeks to amend Colorado’s lawful use statute to encompass the use 
of recreational marijuana, making it unlawful to prohibit the use of recreational marijuana as a condition of employment.  See 
H.B.20-1089, 72nd Gen. Assembly (Colo. 2020), available at http://leg.colorado.gov/bills/hb20-1089. 
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