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Client Alert: NLRB Delivers Major Holiday Gift to Organized Labor:  

Quickie Elections and Access to Employer Email Systems 

 

The NLRB has been busy lately. 

On December 12, the NLRB announced that it adopted its final rule to “streamline” the election 

process, making it easier for unions to organize employees and more difficult for employers to 

respond.  Specifically, the NLRB adopted its controversial and much anticipated final rule 

amending representation-case (election) procedures, the most important aspect of which will 

effectively shorten the campaign period – the time between a union’s filing of a representation 

petition and the actual vote – from the current forty-plus days to approximately twenty days or 

less.  The change will take effect on April 14, 2015.   

The NLRB also recently issued a decision permitting employees who already have access to an 

employer’s email system to use that system to communicate with one another regarding 

organizing or other protected activity, despite the employer’s non-discriminatory policy 

prohibiting non-business uses of the company’s equipment.  See Purple Communications Inc. 

and Communications Workers of America, 21-CA-09515, 091531, and 091584 (Dec. 11, 2014).   

These two developments will greatly assist unions in their organizing efforts, while further 

restricting an employer’s ability to respond. 

Revised Rule 

The NLRB’s new final rule has numerous features which, according to the NLRB, “modernize” 

the election rules and make them more “transparent and uniform,” while eliminating 

“unnecessary litigation and delay.”  Some of the changes are relatively innocuous (e.g., allowing 

for electronic filing of petitions).  But one very concerning change is the elimination of the 

current twenty-five (25) day waiting period after the regional director directs an election before 

the election may be held.  This 25-day period was in place to allow the NLRB to consider and 

review any requests for review of the election decision.  The 25-day waiting period guaranteed 

that an employer had approximately forty-two (42) days in total from the time a petition was 

filed until the actual election.  By eliminating the 25-day waiting period, elections can now be 

held within twenty (20) days or less of a petition being filed.   

The shortened time period affords an employer precious little time to obtain competent labor 

counsel, to educate and train managers about complex and unfamiliar labor laws, and ultimately 

to provide information to employees that will fairly address and balance the union’s often too-

good-to-be-true organizing pitch.  Typically, union organizing occurs in secret, often for many 

weeks or months without the employer knowing until a petition is filed.  The drastic reduction in 
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the post-filing campaign period places employers at a huge disadvantage.  The ultimate risk is 

that workers will be left with only “one side of the story” before they cast a ballot in a high 

stakes union election.   

The new rule also requires employers to request and appear for pre-election hearings within 8 

days of receiving the notice of a petition.  In addition, employers will now be required to state 

their position in writing by noon the day before the pre-election hearing, including the 

employer’s position as to any and all questions of statutory and discretionary jurisdiction, labor 

organization status, contract bar and other election bars, appropriate unit, multi-facility and 

multi-employer unit scope, the statutory employee status of individuals constituting more than 20 

percent of the petitioned-for unit, the use of eligibility standards other than the normal standard, 

whether the employer’s business is about to close or whether it is expanding and does not yet 

have a substantial and representative employee complement, whether the employer is a seasonal 

operation, and whether there are any professional employees in the unit who must be accorded 

their statutory electoral option.  Any issues not raised will be waived.  The employer will also 

need to include the list of potentially eligible voters, including their personal email and phone 

numbers, with this statement.   

In addition, this new rule limits pre-election hearings to issues of whether the election should be 

held at all, while issues related to voter eligibility and inclusion are postponed to post-election 

proceedings to be conducted only if necessary.  Thus, issues as to who is eligible to vote, who is 

a supervisor, etc., will not be addressed until after the fact.  The NLRB’s preference is apparently 

“elections first, clarification later.” 

Additional changes include: 

 Permitting parties to file both the petition as well as subsequent documents electronically. 

 Post-hearing briefs will only be permitted when the regional director determines they are 

“necessary,” limiting an employer’s ability to provide detailed analysis regarding issues 

that are often very complex. 

 Parties may seek review of the regional director’s ruling through a single post-election 

request.  Thus, the election will go forward if ordered by the regional director and all 

appeals will come after-the-fact, regardless of whether a party appeals that decision 

before the election is held or afterward.  Post-election hearings will be held twenty-one 

(21) days after the objections to the election are filed.   

 Employers will be required to post a detailed notice of petition for election two days after 

receiving the petition for election and to distribute the same electronically if the employer 

“customarily” communicates with employees electronically.  Previously such notice was 

voluntary.  This notice must remain posted until the petition is withdraw, dismissed, or 

the notice of petition is replaced with notice of election.  And, if the employer regularly 

communicates with employees via email, the employer will have to email the notice of 

election, similar to the notice of petition, to eligible employees. 
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 The voter eligibility list will be due two (2) days after the decision to direct an election is 

issued and will need to include personal addresses, phone numbers, and email addresses 

to the extent the employer has them. 

In sum, within seven (7) days of receiving an election petition an employer under the new rule 

will have to post and distribute an initial election notice, obtain counsel, educate managers, 

determine the full range of legal issues presented by the petition, fill out a new mandatory 

Statement of Position, prepare for a hearing on any issues it wishes to contest, and possibly 

negotiate a stipulated election agreement.  Thereafter, the hearing will be held and the election 

will in all likelihood go forward in very short order, with issues including voter eligibility 

addressed after-the-fact. 

Revised Case Law 

With this backdrop in mind, the Board last week also reversed prior precedent, overruling 

Register Guard, 351 NLRB 1100 (2007), making it easier for employees to communicate with 

one another during the campaign process and thereafter.  On December 11, the Board issued its 

decision in Purple Communications, Inc., creating a presumption that employees who have 

access to an employer’s email system for work purposes have a right to engage in discussions 

regarding terms and conditions of employment using that system during non-work hours.  In 

order to ban such use an employer must show “special circumstances,” which the Board noted 

would be “rare” and could include instances when a ban is necessary to protect the system from 

damage or overload.   

As a result, pro-union employees will be permitted to use employer email system to campaign 

and rally support notwithstanding an employer’s general prohibitions on the use of such systems 

for non-work related purposes.  Moreover, employers who monitor employee email usage may 

now have to worry that a union will accuse it of unlawful “surveillance.”   

Conclusion 

These decisions from the Board signal that it intends to continue to expand the rights of 

employees and unions at the expense of traditional employer free speech and property rights.  

Such changes come in the wake of the Board’s decision in Specialty Healthcare, which paved 

the way for so-called “micro units.”  In Re Specialty Healthcare & Rehab. Ctr. of Mobile, 357 

NLRB No. 83 (2011); affirmed Kindred Nursing Centers v. NLRB, 727 F.3d 552 (6th Cir. 2013).  

Such “micro units” allow for smaller groups of employees within a larger setting to organize, for 

example employees in just the cosmetics and fragrance departments at Macy’s, making it easier 

for unions to garner the necessary support to bring a petition.  See Macy’s, Inc. and Local 1445, 

United Food and Commercial Workers Union, 361 NLRB No. 4 (July 22, 2014). 

Accordingly, employers wishing to avoid organizing must take proactive measures to ensure 

they are not vulnerable and are prepared for a potential campaign should one occur.  Such 
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measures may include ensuring employee concerns and complaints are heard, safety committees 

meet regularly and take appropriate action when warranted, and that the employer’s leadership is 

trained in advance of any union organizing.   

Our firm is here to assist employers in complying with these new standards, and being prepared 

to respond to organizing efforts in your workplace.  For further assistance contact any of the 

following labor attorneys: 

 

Jeffrey L. Hirsch 

Jhirsch@hrwlawyers.com 

 

Peter J. Moser 

pmoser@hrwlawyers.com 

 

Ann Marie Noonan 

anoonan@hrwlawyers.com 

 

Jerome N. Weinstein 

Jweinstein@hrwlawyers.com 
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