
 

 
 

Medical Marijuana in the Workplace:  
Navigating Potential Potholes 

By David B. Wilson & Tobias W. Crawford of Hirsch Roberts Weinstein LLP 

Introduction: What is marijuana, anyway?  

Marijuana is the common name for the cannabis plant.  It is indigenous to Central and 
South Asia, but can grow in cooler climates as well.  A 2004 United Nations study estimated that 
4% of the world’s adult population consumes cannabis annually.   

Marijuana may be selectively bred to produce high levels of THC, a psychoactive 
cannabinoid.  THC interferes with the normal functioning of neurotransmitters in the brain, 
causing users to feel “high.”  Marijuana contains over eighty other cannabinoids, each with 
varying effects on the body.   

Marijuana and Cognitive Effects on the brain 

The “high” alters perceptions and mood, impairs coordination and creates a difficulty 
with thinking and problem solving.  It also disrupts learning and memory.  These issues cause the 
greatest concern for the adolescent brain, which is in rapid stages of development. 

 On the other hand, medical marijuana has been found to provide relief to patients in 
chronic pain, patients with chronic illness, such as HIV, or nerve pain, seizure disorders, Crohn’s 
disease, Tourette’s syndrome and other chronic ailments. 

Kim Quiggle, a medical marijuana expert, has lobbied the federal government to apply 
certain criteria based on a medical study she performed on over 10,000 chronically ill and 
terminally ill patients who used medical marijuana in Southern California.  Quiggle concluded 
that her study provided conclusive evidence that medical marijuana provided a safer alternative 
to many pharmaceutical drugs available, especially for those with cancer and HIV/AIDS.  
Quiggle’s proposed criteria, known as The ‘Mary Lou Eimer Criteria,’ was instrumental in the 
issuance of the Cole Memorandum, in which the Department of Justice made clear that the 
prosecution of medical marijuana users and cultivators in compliance with state medical 
marijuana laws is not a priority.   

Federal law 

The federal government criminalized marijuana possession in 1970 with the passage of 
the Controlled Substances Act (“CSA”).  Prior to the CSA, marijuana was not illegal under 
federal law, though it was highly regulated by federal tax and customs law.  Since the passage of 
the CSA, marijuana has been classified a Schedule I drug, making its manufacture, distribution, 
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or possession a criminal offense except for research approved by the Food and Drug 
Administration.  

Even where medical marijuana is legal under state law, a user may still face prosecution 
under federal law. In Gonzales v. Raich, 545 U.S. 1 (2005), the Supreme Court held that the 
Commerce Clause permitted Congress to prohibit the cultivation and use of marijuana even 
though such cultivation and use complied with California’s medical marijuana law.  Raich 
reached this conclusion notwithstanding the marijuana’s local cultivation and use, reasoning that 
it nevertheless affected a much larger commercial market.   

As noted above, the Department of Justice has made it increasingly clear that prosecuting 
medical marijuana users and cultivators is not a federal priority.  Most recently, in issuing the 
Cole memorandum in 2013, the DOJ stated that commercial cultivators acting in compliance 
with a state regulatory regime should not face prosecution unless their conduct threatens federal 
priorities, such as preventing intrastate sales of marijuana and the distribution of marijuana to 
minors. 

State Law  

Twenty three states and the District of Columbia have legalized marijuana for medical 
purposes.  The states of Washington, Colorado, Oregon and the District of Columbia have 
legalized it for all purposes.  On the other hand, the Americans with Disabilities Act explicitly 
excludes employees “currently engaging in the illegal use of drugs” from its coverage and the 
courts have to date declined to read employment protections into state medical marijuana laws.   

Coats v. Dish Network: 

Brandon Coats was in a car accident at age 16 that left him with a broken spinal cord, 
rendering more than 80 percent of his body paralyzed.  As a consequence, he suffers from 
severe, involuntary muscle spasms and seizures that can cause his whole body to seize up.  Coats 
initially used prescription drugs to combat these spasms, but their efficiency waned.  Coats’ 
doctors eventually recommended medical marijuana and Coats joined Colorado’s medical 
marijuana registry in 2009. At the time, Coats also worked as a telephone operator for Dish 
Network, which has a zero tolerance drug policy.  In 2010, after Coats tested positive for 
marijuana during a drug screening, Dish Network terminated him.  Dish Network did not 
contend that Coats was impaired while at work.  Instead, its sole justification for his firing was 
that he failed the drug test for off-the-job marijuana use.   

Under Colorado law: “It shall be a discriminatory or unfair employment practice for an 
employer to terminate the employment of any employee due to that employee's engaging in any 
lawful activity off the premises of the employer during nonworking hours.” Colo. Rev. Stat. § 
24-34-402.5. 
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By a two-one vote, the Colorado Court of Appeals held that Coats could not state a claim 
under the lawful activities statutes for medical marijuana use, reasoning:  

The plain and ordinary meaning of “lawful” is that which is “permitted by law.”  Thus, 
because activities conducted in Colorado, including medical marijuana use, are subject to 
both state and federal law, for an activity to be “lawful” in Colorado, it must be permitted 
by, and not contrary to, both state and federal law. 

The dissenting justice emphasized that lawful activities statute does not reference federal 
law, in contrast to other Colorado statutes that explicitly encompass both state and federal law.    

Coats v. Dish Network, L.L.C., 303 P.3d 147 (2013) is now under consideration before 
the Colorado Supreme Court.   

Legislatures have responded by passing laws to protect employees in some circumstances: 

Eight of the last thirteen states to enact medical marijuana laws have included 
employment protections in the law. These states are: Arizona, Connecticut, Delaware, Illinois, 
Maine, Rhode Island, Minnesota, and New York.  Rhode Island and Connecticut both prohibit 
employers from penalizing an employee “solely” on the basis of his/her “status” as a medical 
marijuana user.  Rhode Island, but not Connecticut, explicitly permits an employer to enforce a 
“drug testing, zero-tolerance, or drug free workplace” policy against a medical user.  New 
York’s law deems medical users automatically “disabled” within the meaning of its disability 
discrimination law.  Like many states, Rhode Island, Connecticut, and New York do prohibit on-
premises use and/or impairment.   

Workers’ Compensation  

Many medical marijuana laws provide that carriers do not need to reimburse medical 
users. (e.g. M.G.L c. 369, § 7(B) (“Nothing in this law requires any health insurance provider, or 
any government agency or authority, to reimburse any person for the expenses of the medical use 
of marijuana.”).  In states without a statutory prohibition, however, at least one court has ordered 
that medical marijuana be reimbursed.  See Vialpando v. Ben’s Auto. Servs., 331 P.3d 975, 978 
(N.M. Ct. App. 2014) (affirming order by workers’ compensation judge that medical marijuana 
must be reimbursed). 

Drug Testing  

There are no statutory limitations on an employer’s right to conduct drug testing as a 
condition of employment.  In order to conduct random drug testing of its employees, a 
Massachusetts employer should be prepared to show that it has a legitimate interest in its 
employees being drug free.  See Webster v. Motorola, Inc., 418 Mass. 425, 432-34 (1994).  We 
strongly recommend that employers have a company policy that allows them to conduct 
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reasonable suspicion testing if they believe an employee is under the influence of drugs or 
alcohol while at work. 

Medical marijuana being legalized does not mean employers should forgoe drug testing.  
Nevertheless, a drug testing policy should be well thought out and put in writing.  We 
recommend an employer consider implementing testing at the following levels: 

1. Pre-Employment 
2. Reasonable Suspicion 
3. Post-Accident 
4. Random 

 
For some employers pre-employment testing may be enough, while for others reasonable 

suspicion and post accident testing may be enough.  Employers that engage in random testing 
must follow strict protocols to make sure its tests are truly “random”. 

 
Every step of the way the Massachusetts employer must bear in the mind the balancing 

test and constantly evaluate whether its legitimate, business interests outweigh the employee’s 
interest in their own privacy?  Most good drug testing policies focus on safety sensitive positions 
only and have a strict evaluation and testing procedure for managers and retesting to confirm 
results.  

 
According to a 2011 survey by the Society for Human Resource Management1: 
 

1. 84% percent of businesses conduct pre-employment testing 
2. 39% conduct random testing 
3. 73% percent conduct for-cause testing  

 
Quest Diagnostics reports that failed drug tests increased 20% in Colorado following its 

legalization of marijuana.   
 

Reasonable Suspicion Checklist  

We recommend that an employer have a reasonable suspicion checklist which 
supervisors are trained to go through with at least one witness present when observing an 
employee suspected of being under the influence. 

Signs of current impairment include: 

1. Bloodshot eyes 
2. Poor coordination 

1  SHRM Weekly Online Survey (Mar. 14, 2006), http://www.shrm.org/Research/SurveyFindings/ 
Articles/Pages/writtenpolicyaddressesdrugtesting.aspx 
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3. Drowsiness 
4. Perception of time 
5. Odor, or cover-up  

Federal Department of Transportation Drug Testing Requirements  

“Please note that marijuana remains a drug listed in Schedule I of the Controlled 
Substances Act. It remains unacceptable for any safety‐sensitive employee subject to drug testing 
under the Department of Transportation’s drug testing regulations to use marijuana.” 

Jim L. Swart, U.S. Department of Transportation, “Medical” Marijuana Notice, (Oct. 2, 2009), 
http://www.dot.gov/sites/dot.dev/files/docs/ODAPC_medical marijuananotice_0.pdf 

Sample Accommodation Policy Language:  

 Many employers surveyed indicate that they would seek to accommodate their employees 
who had registered medical marijuana cards, were not under the influence at work, and were not 
in a safety sensitive position.  Having policy language such as the following would be a good 
start: 

The Company may in its discretion seek to accommodate legally recognized 
Massachusetts medical marijuana users when possible depending on the Employee’s 
position. Employees who obtain a registration card from the Massachusetts Department 
of Public Health must submit a letter to the Director of Human Resources attaching a 
copy of their card and requesting a reasonable accommodation.  The Company will then 
enter into a discussion with the Employee and where applicable the Employee’s Health 
Care provider to determine if such accommodation is appropriate under the 
circumstances.  

An employer will want to consider a number of factors in assessing whether to offer their 
employee an accommodation such as: 

1. Frequency of use; 
2. Work schedule; 
3. Federal and state regulatory requirements; 
4. Safety sensitive position; 
5. Vulnerable population; 
6. Transfer to another position; and 
7. Length of service, among others. 
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Conclusion: 

 The legalization of medical marijuana has provided much relief for many people in 
chronic pain who have not been able to find relief from pharmaceutical drugs.  Although not 
required to, many employers are willing to accommodate such employees in the workplace.  
However, marijuana is still illegal under federal law.  Employers who have employees working 
in “safety sensitive” positions or who choose to have a zero tolerance policy for Schedule I drugs 
are not required to accommodate medical marijuana users.  To date, courts in states where 
medical marijuana is permitted have upheld the terminations of employees allowed to use 
marijuana under the medical provisions of state law.  The Americans with Disability Act does 
not protect employees from a violation of federal law.  Employees who fail the employer’s drug 
test for marijuana use can be terminated based on the current federal law. 

 The law continues to evolve at the state level, but real change will only come if federal 
law legalizes marijuana for medical use. 
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