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C. Max Perlman recently found himself
in Superior Court doing something few lit-
igators can claim they’ve done: He impan-
eled a jury in a non-compete trial. 
“I’ve never had a non-compete case go to

a jury trial, and I’ve never known of any
non-compete case that has,” the Boston at-
torney says. “The general reaction I got
when other employment lawyers learned
what I was about to do was disbelief.”
Perlman’s decision to do the unimaginable

paid off for his client, the plaintiff in Sentient
Jet LLC v. Mackenzie, et al. Last month, a Nor-
folk County jury returned a $586,790 verdict
in favor of the private airline charter compa-
ny, which caters to wealthy individuals, cor-
porations, professional athletes and enter-
tainers.
Sentient Jet filed suit last March against

three salesmen who allegedly violated the
terms of their employment agreement by
going to work for a competitor, Apollo Jets.
The complaint also alleged that the salesmen
improperly solicited customers and down-
loaded proprietary information from Sen-
tient’s computers despite a clause that barred
them from taking confidential material or
competing with their former employer for
one year.
Superior Court Judge Christine M. Roach,

who sits in Suffolk County’s Business Litiga-
tion Session, says the court does not track the
number of non-compete suits that go to trial.

Although parties have been known to re-
quest an expedited hearing in which the
court considers the preliminary injunction
request at the same time it conducts a hear-
ing on the merits, Roach says she knows of
no instance in which a separate jury trial
was held several months later.
“In my three years sitting in the BLS, I

haven’t seen a non-compete trial, but I can’t
report on what else is happening in all of
our other sessions,” she says.
Dustin F. Hecker, co-chairman of the lit-

igation department at Boston’s Posternak,
Blankstein & Lund, says as far as he knows,
a non-compete case has never been tried in
front of a jury in Massachusetts. 
Hecker estimates that 90 percent of the

non-compete suits filed settle shortly before
or after a judge renders a ruling at a pre-
liminary injunction hearing.
“Those that don’t generally peter out not

long afterwards,” Hecker says. “The real fo-
cus of the ex-employer is just trying to keep
the ex-employee from working for a com-
petitor. Once a judge decides at the injunc-
tion stage what the answer is going to be,
there usually is not a whole lot left to fight

about, which is part of what makes the
[Sentient] trial so unusual.”

Going the distance
Though Superior Court Judge E. Susan

Garsh granted Sentient a temporary re-
straining order in March, Perlman says he
pushed on with the case because the evi-
dence showed an egregious violation had
occurred that required monetary relief.
Perlman, a partner at Hirsch, Roberts,

Weinstein, says several customers who had
done business with Sentient for years sud-
denly switched to Apollo almost immedi-
ately after the defendants started working
there. 
“We never got to the point where we were

satisfied with any settlement offer that was
being made after the injunction was issued,
which is one of the reasons we decided to
pursue the case,” Perlman says. “It’s not as if
employees always get off without having to
pay anything in a non-compete case, but here
we felt that in order to get paid what we were
deserved, we had to seek it from a jury —
even if that’s not the normal course.”
According to Jonathan Braverman of
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Baker, Braverman & Barbadoro in Quincy,
many lawyers choose not to pursue a case
after the injunction issue is decided due to
the fact that the cost of the litigation often
exceeds the potential damage amount. 
In addition, he says, litigants typically don’t

want to be forced into disclosing sensi-
tive business information to a competitor
during discovery. 
When it comes to arriving at a set-

tlement figure, parties usually assess
the value of a case by looking at the
language of the non-compete clause
and the manner in which the employ-
ees were treated, he says. 
“If these employees looked like they

were scheming in some way and trying
to take advantage of the employer, that
is one set of facts that are going to be
much more favorable for the company,” he
says. “But if it looks like the employer was
trying to treat these people as though they
were indentured servants, that is a very dif-
ferent circumstance, and those are the two
polar opposites you deal with in most of
these cases.”

Evidentiary questions
Raymond P. Ausrotas of Arrowood Pe-

ters, who represents the defendant em-
ployees in Sentient, says he has already filed
several post-trial pleadings challenging the
jury’s award, including a motion for a judg-
ment notwithstanding the verdict. If the
JNOV is unsuccessful, Ausrotas intends to
move forward with an appeal on several
grounds, many of which the Boston lawyer
says are issues of first impression. 
For instance, Judge Patrick F. Brady al-

lowed the jurors, over the defendants’ objec-
tion, to learn that Garsh had granted Sen-

tient an injunction.  
“We felt that it was not probative as to

whether there was a breach of the employ-
ment agreement, but obviously the court
disagreed,” Ausrotas says. “We tried our best
to explain to the jury that the TRO was pre-

liminary in nature and wasn’t based upon
all of the evidence. But the concern we had
was that the jury would hear about [Garsh’s
ruling] and somehow think it gave an in-
clination as to what the court thought
about the merits of the case.”
Ausrotas also plans to argue that Brady

improperly allowed the jurors to learn that
Apollo had agreed to pay the salesmen’s le-
gal fees and any judgments a jury might is-
sue against them. 
Permitting that type of testimony at trial

is the equivalent of telling jurors that a liti-
gant has insurance, he says.
Noting that such evidence is inadmissible

under Rule 411 of the Massachusetts Rules
of Evidence, Ausrotas says the undue prej-
udice it created with jurors far outweighed
any probative value it may have had.  
Perlman declines to discuss the eviden-

tiary rulings, saying they are likely to be the
subject of an appeal. 

Acting with impunity
Adam P. Whitney, who tried a jury-

waived non-compete case in the Business
Litigation Session in 2010, says he was sur-
prised to learn that Brady allowed jurors to
hear about Garsh’s preliminary injunction

ruling.
“The problem is that they are being

told that a judge has already decided
the employee did something wrong,
which required a court order,” he says.
“That would seem to be pretty power-
ful evidence for a jury to consider and
could make their decision a little easi-
er, because they could say that the
judge had already ruled against these
guys once.”
The introduction of the indemnifi-

cation evidence was a closer call, says
Whitney, who practices at Morisi & Oat-
way in Quincy. 
“I understand from the plaintiff ’s per-

spective why you would want to make this
a part of your case,” he says. “It’s fair game to
argue that these guys were emboldened and
could act with impunity because their legal
bills and any judgment at trial would be paid
for.” 
Hecker adds that the lack of appellate

caselaw on those questions makes it much
more difficult for lawyers and trial judges to
address such issues. 
“Questions surrounding the admissibili-

ty of preliminary injunctions and indemni-
fication clauses at trial are, to my knowl-
edge, issues that have not been decided by
an appeals court,” Hecker says. “I think that
the bar would benefit greatly if an appellate
court were to have occasion to weigh in
here.” MLW
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