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The new regulations are effective on January 16, 2009
· The new regulations can be accessed at:  
http://edocket.access.gpo.gov/2008/pdf/E-8-26577.pdf
The new regulations are based on:

· National Defense Authorization Act of 2008:  New laws providing for military family leave 

· Fifteen years of history with the FMLA

· Court cases interpreting or invalidating the old regulations

· Comments received in response to a December 2006 Request for Information issued by the Federal Department of Labor (DOL)
FMLA for Family Members of Military Personnel:  
· Eligible employees able to take up to 26 weeks of leave in a single 12-month period to care for current (not former) members of the Armed Forces who incurred a serious injury or illness in the line of active military service

· The DOL has issued a “Certification for Serious Injury or Illness of Covered Servicemember – For Military Family Leave” form

· 825.127(b) - The employee must be the spouse, son, daughter, parent or “next of kin” of the covered servicemember 

· 825.127(c)(1) - The 26 weeks must be taken within 12 months after the first day the employee takes leave for this reason
· 825.127(c)(2) – The leave is applied on a per-covered-servicemember, per-injury basis, such that an employee may be entitled to more than one period of 26 workweeks of leave, provided that no more than 26 workweeks are taken within any single 12-month period 
· Eligible employees can use 12 weeks of FMLA leave because of a “qualifying exigency” arising out of the fact that a covered family member is on active duty or called to active duty status
· The DOL has issued a “Certification of Qualifying Exigency for Military Family Leave” Form
· 825.126 – Qualifying exigencies include:

· Short notice deployment – up to seven calendar days
· Military events and related activities, such as ceremonies, informational briefings and assistance programs

· Childcare and school activities – includes when the call to active duty necessitates a change in childcare arrangements, and to provide childcare on an urgent, immediate (but not routine, everyday) basis

· Financial or legal arrangements

· Counseling, provided that the need for the counseling arises from the call to active duty 

· Rest and recuperation – up to five days to spend time with a covered military member on short-term, temporary, rest and recuperation leave

· Post-deployment activities – attending events such as arrival ceremonies for up to 90 days after termination of the military member’s active service, and to address issues arising from the death of a covered military member

· Additional activities, as mutually agreed by the employer and employee

· 825.126(b) – Qualifying exigency leave applies to employees whose family members are in the National Guard and Reserves, but not to employees whose family members are in the Regular Armed Forces.
· 825.127 - Eligible employees are entitled to a combined total of 26 workweeks of leave for any FMLA-qualifying reason during a single 12-month period, and can only take up to 12 weeks of standard FMLA leave or qualifying exigency leave.  For example, if an employee uses 16 weeks of leave to care for a covered servicemember, they would only have 10 weeks of leave left to use for other purposes.  
Eligibility for FMLA Leave:  When to count the 12 months and 1250 hours


Old Regulations:  825.110(d) - The determination of whether an employee has worked the requisite 1250 hours or at least 12 months is made “as of the date the leave commences.”


New Regulations: 
· 825.110(d) - The determination is made “as of the date the FMLA leave is to start.”  An employer can become eligible in the middle of a leave.  The employer must now tell the employee about any eligibility requirements they need to meet.

· 825.110 (b) – Time spent in military service counts in determining if the employee have been employed for at least 12 months or worked 1250 hours

Eligibility:  Breaks in Service

Old Regulations:    The case of Rucker v. Lee Holding Co., 471 F.3d 6 (1st Cir. 2006) held that employment before a break in service counts.  

New Regulations:  825.110
· Employment periods preceding a break in service of seven years or more need not be counted unless (1) military service or (2) written agreement/collective bargaining agreement
· Employer can choose to count prior service, but must do so uniformly. 

Serious Health Condition


Old Regulations:    825.114  


New Regulations:  825.113 - The new regulations keep the same definitions, but give more detail.

· The new regulations do not change the controversial part about self-treatment with fluids, rest, etc.

· If an employee is incapacitated for more than three days, the employee must obtain treatment two or more times within 30 calendar days unless “extenuating circumstances”
· For chronic conditions, the employee must see a healthcare provider at least two times per  year

Definition of Healthcare Provider


Old Regulations:    825.118


New Regulations:  825.125 - Now includes physicians’ assistants authorized under state law to practice

Medical Re-certifications


Old Regulations:    825.308

· If the minimum duration of the leave was more than 30 days, the employer could not ask for re-certification more frequently than the minimum duration unless there were changed circumstances, the employee requested an extension or the employer received information that cast doubt on the employee’s stated reason for the leave
· For intermittent leave, an employer could not request re-certification for less than the minimum period of the leave.  So, if an employee requested intermittent part-time leave for an “indefinite” period, arguably no re-certifications were allowed.

New Regulations:  825.308  

· If the minimum duration of the leave is more than 30 days, the same rule applies, but, in all cases, the employer can request re-certification every six months
Questioning the adequacy of a medical certification


Old Regulations:    825.307

· A healthcare provider representing the employer could, with the employee’s permission, call the employee’s healthcare provider for purposes of clarification and authentication of the certification.

New Regulations:  825.307

· A human resources professional, leave administrator, health care provider or management official (but not the employee’s direct supervisor) can contact the healthcare provider, but only after the employer gives the employee notice of the deficiency and an opportunity (seven days) to correct  825.305(c)

· The employer may not request more information than the form allows
· If the employee does not give the necessary HIPAA clearances, the employer can deny the leave if the documentation is unclear, but only with notice and opportunity to correct.  

· The employee has a responsibility to furnish a compete and sufficient certification or to give the employer authorization to talk with the doctor

Content of Medical Certification

Old Regulations:    825.306

New Regulations:  825.306
· The DOL has issued two new forms:  “Certification of Healthcare Provider for Employee’s Serious Health Condition” and “Certification of Healthcare Provider for Family Member’s Serious Health Condition”
· The forms contain a new section where the Healthcare Provider should “describe any other relevant medical facts.”  
· The new regulations clarify that an employer can ask for more information if doing so would be allowed under the Americans with Disabilities Act (ADA), state workers’ compensation laws or paid leave policy or disability benefit plan
· An employee can choose to comply with the certification requirement either by providing the employer with an acceptable certification OR providing the employer with authorization to talk to the provider; however, the employee cannot be forced to do the latter.  In all instances, however, it is the employee’s responsibility to provide the employer with a complete and sufficient certification.

Notice by Employees


Old Regulations:    825.302   

· The employee needed only to provide verbal notice sufficient to make the employer aware that the employee needs FMLA leave, with the employer expected to “inquire further”
· “as soon as practicable” was defined as “ordinarily within one or two business days of when the need for leave becomes known”


New Regulations:  825.302
· The employee shall provide at least verbal notice sufficient to make the employer aware that the employee needs FMLA-qualifying leave, and the anticipated timing and duration of the leave
· The employee still does not have to mention the FMLA by name

· An employee’s failure to respond to reasonable employer inquiries regarding the leave may result in denial of the leave if the employer is unable to determine if the leave is FMLA-qualifying

· An employee can be required to utilize the employer’s “customary notice and procedural requirements” for FMLA absent “unusual circumstances.”  For example, an employee can be required to call in to a specific person.  The employer policy cannot, however, require notice sooner than 825.302(a) (30 days or as soon as practicable)

· The definition of “as soon as practicable” depends on the individual facts and circumstances but it “should be practicable” for an employee to provide notice either the same day or the next business day
· If the employee fails to provide 30 days notice, the employer can require the employee to explain why

Employer Notice obligations


Old Regulations:    Rules regarding notice were in several sections.

New Regulations:  825.300  The rules regarding notice are now in a single section, with extensive changes and all new forms.
· Employers must give four types of notice: 

· general notice

· eligibility notice

· rights and responsibilities notice

· designation notice 

· The DOL has issued new notice forms

· “Employee Rights and Responsibilities Under the FMLA” (Poster)
· “Notice of Eligibility and Rights and Responsibilities”
· “Designation Notice”
· Employers now have five business days instead of two to give written notice of eligibility.  If an employee’s eligibility status changes, the employer must tell the employee within five days.

· Employers are now required to provide employees with detailed information about their eligibility and responsibilities, including:

· if the employee is not eligible for FMLA leave, the reason why
· all required certifications and the consequences for failing to provide them

· rights and responsibilities regarding substitution of accrued paid leave

· rights and responsibilities with respect to maintenance of benefits

· whether the employee will be required to present a fitness for duty certificate prior to returning to work, and a list of all essential functions of the employee’s position

· whether paid leave can or will be substituted

· how much leave will be counted against the employee’s yearly entitlement, if known

Penalties for Improper Designation and Notice
Old Regulations:   The following penalties to employers were deemed invalid in the case of Ragsdale v. Wolverine World Wide, Inc.  535 U.S. 81 (2002):
· 825.700(a) -  If the employer did not designate the leave as FMLA leave, the leave taken would not count towards the 12 weeks 
· 825. 110(d)  - If the employer failed to advise an employee if they were eligible before the date the leave was to commence, the employee was deemed eligible and could not be denied leave


New Regulations: 

· 825.110(d) is gone.  There is now a consolidated notice provision that takes out these penalties

· 835.301(d) - Employers can now retroactively designate leave as FMLA leave with appropriate notice provided that the employer’s failure to timely designate does not cause “harm or injury” to the employee.

· 825.301(e)  - If an employer does not follow the notice requirements, the employer may be liable to the employee for interference with FMLA rights

Light Duty


Old Regulations:    825.220(d) and 702(d).  Courts had interpreted the regulations as permitting employers to count periods of light duty as FMLA leave

New Regulations:  The language was removed, with the intention that light duty should not be treated as FMLA leave.  It is still the case that an employer cannot require an employee to accept light duty in lieu of FMLA leave.
Perfect Attendance Bonuses


Old Regulations:    825.215(c)(2) -  An employer could not deny a perfect attendance bonus to an employee on FMLA leave


New Regulations:  825.215(c)(2)  - If a bonus or payment is based on achievement of a specified goal, such as hours worked, products sold or perfect attendance, and an employee has not met the goal due to FMLA, payment may be denied, provided you treat FMLA the same as non-FMLA leave 

Waiver of Rights

Old Regulations:    825.220(d) - Employees cannot waive FMLA rights.  The case of Taylor v. Progress Energy, 493 F.3d 454 (4th Cir. 2007) interpreted this rule as saying that an employer cannot settle an FMLA claim without DOL or Court approval, which was not DOL’s position

New Regulations:  825.220(d) – Employees still cannot waive prospective FMLA rights, but can settle past FMLA claims without the approval of DOL or Court
Substitution of Paid Leave


Old Regulations:    825.207 – There were slightly different rules for substitution of sick and vacation time


New Regulations:  825.207 - All forms of paid leave are treated the same.  An employer can require or an employee can elect to substitute paid leave when the employee meets the requirements of the employer’s paid leave policy (this was the current rule for sick time only).  An employer cannot discriminate against FMLA in the administration of leave policies

Fitness for Duty Certificates


Old Regulations:    825.310 – An employer could enforce uniformly applied policies requiring all similarly situated employees to provide a fitness for duty certification, but could not require it for intermittent leave. 

New Regulations:  825.312
· An employer can require that the fitness for duty certification address the employee’s ability to perform the essential functions of the job, provided that the employer lists them in the designation notice under 825.300(d)(3)
· Where reasonable job safety concerns exist, an employer can require a fitness-for-duty certificate for intermittent leave up to once every 30 days

Holidays


Old Regulations:    825.200 -  If a holiday falls during a week of FMLA leave, you can still count the whole week as FMLA time


New Regulations:  825.200(h)

· if an employee takes a week off, the fact that a holiday falls during that week has no effect – it is still a week of FMLA time

· if an employee uses FMLA in increments of less than a week, holidays do not count unless the employee was scheduled to work

Intermittent Leave


Old Regulations:    825.114 - Employees needing intermittent leave must “attempt to schedule” it so as to not “disrupt” the employer’s operations

New Regulations:  825.302(e)  - When planning medical treatment, the employee “must consult with the employer and make a reasonable effort to schedule the treatment so as not to disrupt unduly the employer’s operations”

Leave needed to care for family member


Old Regulations:    825.116 - Discusses what it means that an employee is needed to care for a family member


New Regulations:  825.124 – Specifically states that the employee need not be the only family member available to care for the person
� This Executive Summary is prepared for educational purposes only, and should not be relied on as legal advice.
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